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ISSUES OF CRIMINAL AND LEGAL PROTECTION OF INTELLECTUAL PROPERTY IN UKRAINE

Maxanaoa Yxpaunaoazvl 3uamkepaik MeHWIKMIY KbLIMbICMbIK-KYKbIKIMbIK KOP2ALYy Macenenepi Kapacmuipbliadsl. A6moposiy
niKipi 6otviHwa, muicmi aknapam 06a3acblHbly 60IMAYbL KYKbIK KOPEAY OP2AHOAPbIHbIY Kbl3Meminoe2i 6acmbl KeMuinikmepoiy 0ipi
bonvin mabwvLiadvl. JKozapvida atimovlizan macene OOUbIHWA bIKMUMAL wewim peminde 3anobl menwix uenepi (onapoviy 3anobl
MeKeH-icativl, KalmanaHanvli JICYMbICIapbl, TUYEH3UATbIK KeAiCIM-Wapm HOMIPT) mypansl aknapammyl KAMmMumulH JCana apHaiibl
O0epekKop Kypy YcviHvliaowl. OcvbiHOall Oepekmep 6a3acvlHbly 00Ybl OCbl canammagvl icmepoi mepeeyoi dcedenodemyae HcaHe
orcedendemyae MyMKiHOiK 6epedi. ConviMen Kamap KblIMbICIbIK mep2eyutice KamulCmbl a8MOPIblK HCIHe CAOAKMAC KYKbIKMAapObl
Oy3y CanacelHOagyvl HAKMvl KblIMbICMbIK iC OOUbIHWA Oepekmepee me3 JHoHe OHAll KON JHcemKizyee MYMKIHOIK Oepedi. Aémop
amangan KolimblCmapobl KpUMUHATOAHOBIPYOblY HAKMbI ACHEeKMINepiH mandaoul.

Tyiiinoi co30ep: KblLIMbICIbIK JHCIHE KYKbIKMbIK KOP2AY, KbLIMbICIbIK MEHWLIK, ABMOPAbIK KYKbIK, 3UAMKEPIIK MEHUIK

B cmamve 3ampacusaiomes 6onpocul y20106HO-npAGO6OU 3auunmsl UHMELIeKMYaibHol cobcmeennocmu 6 Yipaune. Ilo muenuro
asmopa, omcymemesue naoaexcaujeii UHPOPMayUoHHoU OA3bl OAHHBIX ABNIAEMCS OOHUM U3 OCHOBHBIX HEOOCMAMKOS 8 OesiMeNbHOCMU
nPasooXpaHumenbHblX 0p2aHos. B kauecmee 03MOJICHO20 pewienus GblUeYROMSIHYMOU npobiemMbl npediazaemcsi co30ams HOBYI0
cneyuanvHyro 6azy OaHHbIX, KOmopas 6yoem coOepicamsv UHGOpMayuio 0 3aKOHHBIX NPpagoodiadamenax (Ux wpuoudeckull aopec,
mupaxcupyemvie HNpPoOU3Ee0eHUs, HOMepPa TUYEHIUOHHBIX cozaauieHutl). Hanuuue maxoil 06asvl OAHHbIX 3HAYUMENTbHO OOne2yum u
yckopum pacciedosanue 0ell 8 Smotl Kame2opuu. Imo maxaice npedocmasuio 6vl 803IMOHCHOCTU 0TI OLICIMPO2O U J1e2K020 00CIYNa
K OGHHBIM NO KOHKDPEMHOMY Y20I08HOMY Oeny 8 00aacmu HapyuweHus: ABMOPCKUX U CMEJICHbIX Npag, KOmopoe umeen OmHouleHue K
Veon08HOMY  credosamento. A8mop makdice NPOAHANUIUPOBAT KOHKDEMmHble ACHeKmbl KPUMUHATUZAYUU  BbIUEYNOMAHYMbIX
npecmynieHul.

Knroueswie cnosa: criminal and legal protection, copyright, intellectual property, objects of intellectual property right, related
rights, criminal liability

The article touches upon the issues of criminal and legal protection of intellectual property in Ukraine. According to the author
absence of a proper information database is one of the main flaws in the activity of law enforcement bodies. Creation of a new,
special database, that would contain information about legitimate right holders (their legal address, replicable works, license
agreement numbers) is suggested as a possible solution to the aforementioned issue. Having such a database would significantly
facilitate and speed up the investigation of cases in this category. It would also provide opportunities for a fast and easy access to
data in a given criminal case in the field of copyright and related rights violation that is pertinent to the criminal investigator. The
author also analyzed specific aspects of criminalization of aforementioned crimes.
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Property as an object of criminal and legal economic and legal aspects to it [2].
protection is a complex phenomenon. Its nature is Other scholars, however, also allocate the
linked to many internal and external factors, where social element to the notion of property. S.
the most defining ones describe the following things:  Mochernyi, for instance, who adheres to the
a) the state of development of society and state; b)  sociological approach when defining the essence of
the state of development of industrial relations and  property as an economic and legal notion, states that
means of production; c) legal and social status of it is a relation between people regarding the
property in the public and social life; d) the role and  appropriation of means of production, workforce,
place of property in political, economic and social commodities, services, objects of intellectual
reforms; e) the impact of society on state and property in all sphere of social reproduction [3, 21].
political processes within the country. However,
each stage of development of human civilization is In accordance with the article 2 of law of
characterized by the individual human's, social Ukraine "On property” the right to property is
group's or the society's huge desire to protect what interpreted as a set of regulated by the state's own
gives the opportunity to extend human life on Earth  legislation social relations in regards to owning,
or to extend domination of certain individuals [1]. using and disposing of one's assets [4]. This law

Some scholars emphasize on the fact that also specifies the existing in Ukraine forms of
property — is, primarily, a set of relationships that property, which include personal, collective and
ensure the method of appropriation of various state property. The article 143 of Constitution of
things, the ability to benefit from the use of these Ukraine introduces communal property as another
things, the nature of certain interests; because of form of property [5]. Under the Constitution all
being an economic and legal notion has both forms of property are equal before the law.
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Ukrainian civil science of today contains an
updated rendition of the institute of in rem rights that
has been around since Ancient Rome. Roman
lawyers percieved in rem right as a legal link
between the person and the object — iura in re (right
to an object). For example, Y.Pokrovskyi (1868-
1920) in his textbook "The history or Roman law"
says, that: «any right to property constitutes a direct
legal relationship between a person and the object —
ius in rem: the object belongs to a certain person and
all other members of society must accept that
relationship and refrain from violation it with their
own actions. Consequently, any right to property is
absolute in the sense that it is addressed to all and, in
case of violation, protects from all. No matter who
got their hands on my property, | can always reclaim
it based on the fact that it was given to me by the
law» [6].

When tackling the issue of deciding the
belonging of products to intellectual property it is
important to base the decision on the substance,
general notion and their structure. Intellectual
property is a set of exclusive rights to results of one's
creative activity and means of its identification,
including copyright and related rights, right to

objects of industrial property (inventions,
prototypes, industrial designs, trademarks and names
for services, service marks, brand names,

geographical indications, integrated circuit layout
designs, confidential information and so on).
Copyright and related rights act as necessary
elements to develop one's create abilities, motivate
and stimulate authors by providing recognition and
material reward.

Only an intangible object can represent the
studied form of property, that is, results of one's
intellectual and creative activity [7]. Though, it can
be perceived by others or replicated only if it exists
in the physical world, i.e., if it becomes tangible
(scientific formulations turn tangible after being
published in the scientific works collection or after
converting them into text and location on an
electronic device). Nevertheless, it should not be
forgotten that right of property over the object is not
dependant on intellectual property right (part one,
art. 419 Civil Code of Ukraine).

Intellectual property right consists of personal
property and personal non-property rights. Legal
literature rightfully emphasizes that personal non-
property rights are inalienable and are independent
from personal property rights [8]. Under the part
one, article 423 of Civil Code of Ukraine personal
non-property intellectual property rights include: a)
right to recognize a person as a creator (author,
performer, inventor) of the object; b) right to prevent
any infringements on this right that may harm the
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creator's honour or reputation; c) other personal non-
property intellectual property right set by law [9].

So, it can be seen that toughness of Ukraine's
innovative model for development, its
modernization and improvement of competitiveness
on the global social and economic level depends on
resolution of the issue of creating an efficient system
for protection of intellectual property. And, in turn,
prospects of creating jobs in new fields that are
recognized by the global economy of twenty-first
century — an economy based on knowledge — are
dependent on Ukraine's model for development. It
also includes the issue of creating a civilized market
environment where both business and consumers
would be secured from unfair competition related to
unlawful use of objects of intellectual property right
and production of falsified goods. All
aforementioned issues have been discussed during
the recent round table held in Kyiv under the topic
of «Issues of protection of intellectual property in
Ukraine» hosted by Razumkov Centre for economic
and political research of Ukraine. About 200
representatives from public administration bodies,
embassies from several countries, agencies in the
sphere of patenting and registration of copyright,
representatives from the National academy of
sciences of Ukraine, non-state scientific and research
organizations and leading mass media participated in
the event.

Issues of protection of intellectual property as
they stand have come to the forefront in the global
debate and turned into something bigger than just
legal and commercial issues. Due to the overall
intellectualization of modern global economy these
issues start to turn into more of a political issue
related to economy security and demand a strategic
approach. Today, intellectualization processes are at
a high intensity level that was simply inconceivable
just a decade ago. There are 4 million valid patents
in the world as of this moment; approximately 700
thousand application for patenting are filled every
year; the income from selling licenses on patented
objects is about 100 billion dollars.

It is important to note that foundation for the
global control system for protection of intellectual
property has already been formed. And Ukraine has
no other choice but to adapt to it, if it intends to
develop as a constituent element of the world
economy, and not as an economy separated from the
global tendencies of social, economic and
technological development. Over recent years
Ukraine has intensified the processes for integration
with global structures of intellectual property
management, and is already a member of 15 out of
26 universal international conventions and
agreements in this sphere.
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Ukraine's integration into the regional
European structures and, mainly, structures of EU
that operate in the sphere of protection of intellectual
property is essential for efficient protection of
intellectual property. However, there still are some
issues in this direction that remain unresolved,
namely, Ukraine's position on the Eurasian patent
convention and building relationships with the
Eurasian patent organization, absence of forward-
looking programmes on cooperation with European
patent office and Office for harmonization in the
internal market (trade marks and designs).

It should be emphasized that Ukraine has
intensified the processes for establishment of system
of protection of intellectual property over the past
decade.

The most vital issues of protection of
intellectual property in Ukraine are as follows:
protection of computer programmes (as noted by
65,3% interviewees), protection from unfair
competition (55,6%), protection of marks for goods
and services (trade marks) — 52,1%, protection of
producers of audio-visual works — 50,0%.

Law standards in the sphere of protection of
intellectual property are caused by lack of qualified
experts in this sphere, as it requires a rather large
amount of specific knowledge.

And, lastly, it is worth noting that experts
suggest the following facts as reasons for inadequate

level of protection of intellectual property of
Ukrainian individuals and legal entities that is
located abroad. These include: lack of government
resources for patenting and conducting registration
procedures abroad(as noted by 54,8% interviewees),
low level of legal culture in the country (46,6%),
lack of proper knowledge and information in regards
to procedure for protection of intellectual property
outside of Ukraine (45,2%)[10].

Copyright and related rights violations pose a
serious threat to national economy that manifests in:
firstly, tax evasion, carried by hiding considerable
profits from selling counterfeit goods; secondly, lack
of trust from investors due to inadequate level of
protection of intellectual property, a decline in the
investing and innovative activities[11, c. 213].

Based on the above considerations it must be
noted that one of the flaws in the activity of law
enforcement bodies is the absence of a proper
information database. A specialized database that
would contain information regarding lawful right
holders (their legal address, replicable works, license
agreement numbers) must be created in order to
overcome such an issue. It is obvious that the
existence of such databases would Having such a
database would provide opportunities for a fast and
easy access to data in a given criminal case in the
field of copyright and related rights violation that is
pertinent to the criminal investigator [12].
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