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Abstract

The article discusses the regulation of broadcasting via the internet, comparing the experiences of Kazakhstan and
the United States. It provides examples of foreign legislative practices and considers both Russian and US approaches to
internet broadcasting regulation.

The internet system is not subject to legal regulation. This is due to the fact that the system has no owner and
develops in accordance with its technological features. The article's authors draw objective conclusions about the direct
impact of self-regulation on Internet broadcasting, which is crucial for its regulation. They also analyse the procedure of
Internet broadcasting in the USA, providing a comparative legal analysis due to its extensive application in the country.
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CpaBHUTEJIbHO-TIPABOBOM AaHAJIN3 PeryJIMPOBAHUS UHTEPHET-BeIAHMS
B Kazaxcrane u CIIIA

AHHOTALUA

B crtaTtbe mMOgHMMAIOTCS BOIPOCHI KACAIOIIMECS CPaBHHUTEIBHOTO PETYJIHPOBAHUS BEIIAHHS MOCPEJICTBOM CETH
Wutepaer Ha ombite PecnyOmmkm Kazaxcram uw CHIA. B pabore mnpuBemeHBI NOpUMEpHI OIBITa 3apyOekKHOM
3aKOHOJATENbHOM NPAKTUKU 110 PETYTUPOBAHUIO HHTEPHET-BEIAHNS, PACCMOTPEHA NPAKTHKA KaK POCCUIICKOr0 OMbITA, TaK
u iepenoBoro B 3toit cepe CIIA.

WnTepHeT-cricTeMa He MOJUIEKUT NPAaBOBOMY PETYJIMPOBAHHUIO U TO MOHATHO — CHCTEMAa HE UMEET BIaJeibla U
pa3BHBACTCS B COOTBETCTBHU CO CBOMMHM TEXHOJIOTHYECKUMH OCOOEHHOCTSIMH. ABTOpaMH CTAaThbH CIEIaHBl BBIBOJBI O
HENOCPEACTBEHHOM BIMSHUU CaMOPEryJsuu ceTu HTepHeT, 4To MMeeT KIII0YeBOE 3HAYEHHE WM Ul PEryJIUpOBAHUS
BEIIaHus mocpeacTtBoM ceTH MHTepHeT. Takke aBTOpHI aKIEHTHPYIOT BHHUMAHUE HA MPOIEAYPY HHTEPHET-BEIIaHUSI
HNurepuer B CHIA, Tak kak oHa A0ocTatoyHo AaBHO mpumensercs B CIIA, 4ro mo3BojseT chenatbh OOMUpPHBIN
CPAaBHUTEIbHO-IIPABOBOM aHAJIN3.

KiaroueBble cjoBa: llHTepHeT-BemlaHWE, TPOBaiifiep, CPaBHUTENBHOTO  PETYJIMPOBAHUS  BEIAHUS,
camoperyJiupoBaHue ceti HTepHeT, Meua
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Ka3zakcran men AKII-Tarbl uHTEepHET-Xa0ap TapaTyAbl peTTeyAiH
CAJIBICTBIPMAJIbI KYKBIKTBIK TAJAAYbI

AHHOTAIUSA

Maxkanana Kazakcran PecmyOmukacer men AKII Toxipubeci HeriziHae MHTEpHET apKbUIBI Xabap TapaTyabl
CaIBICTBIPMAJIbl PETTEYre KaThICTBI Macesenep kerepineni. XKymbicra MHTEpHET-Xabap TapaTyIbl peTTeyjeri IIeTelIiK
3aHHaMa TAKIPUOECIHIH MbICAAapbl KENTIPUIreH, OHBIH IIIiHAE pecelnik TaxipubemeH Karap, Amepuka Kypama
HITaTTapbIHBIH OCHI Calafarbl €H aJIbIHFBI KaTapibl TIXipuOe veci aen KapacThIpbUIFaH.

WurepHeT xyleci KYKBIKTBIK PETTEYTe JKaTIai bl )kaHe OYJ1 TYCIHIKTI - )KYHEHIH Heci )KOK JK9HE 0J1 TEXHOJIOT HSIIIBIK
cUnaTTamMaapbIHa colikec amubl. Makaia aropiapsl MHTEpHET apKbUIbl Xabap TapaTyAbl PETTey YIIH MaHBI3AbI OOJIBII
TaOBIIaThIH VHTEPHETTIH ©3iH-631 peTTeyiHiH Tikeleh ocepi Typaibl KOPBITHIHABI JKacaiijbl. ABTOpJap COHBIMEH KaTap
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Awmepuka Kypama lltarrapeiana MaTepHEeT-Xa0ap TapaTy mpoueaypacklHa Ha3ap ayaapaisl, oiTKeHi o1 Amepuka Kypama
TarrapeiHga y3aK yakbIT OOWBI KOJNIAHBIYa, COHABIKTAH Ia OYJT KeH CaJBICTBIPMAaibl KYKBIKTHIK TalAayFa MYMKIHIIK

Oepei.

Tyiiinai ce3gep: NHaTepHET-Xa0ap TapaTy, mpoBaiinep, xadap TapaTyIsl CABICTHIPMAIIBI PETTEY, MHTEPHETTIH 031H-

e3i perreyi, BAK

When making information available to
the public on the internet, it is important to
consider the rights of third parties. Therefore, it
IS necessary to identify the copyright owners of
the information before exercising this right.
Regrettably, the current legal norms in the
legislation of the Republic of Kazakhstan do not
always consider the unique aspects of legal
relations that arise in the online environment.

Internet distribution organizations can
function as electronic carriers (media) or
relayers in mutual communication, and these
organizations also interact with Internet service
operators. The Republic of Kazakhstan is only
at the beginning of its path in terms of Internet
distribution development. This has resulted in
several legal issues regarding the interaction
between Internet distribution organizations and
information consumers.

The aim of this study is to analyse
legislative and law enforcement practices
regarding Internet broadcasting in Kazakhstan
and the United States.

In order to achieve this goal, the authors
set the following objectives

- to conduct a comparative legal analysis
of the legislative and law enforcement practice
of the USA and RK

- to identify problematic issues in the
regulation of Internet broadcasting in the
Republic of Kazakhstan and to provide the
practice of applying the US experience.

The authors have used comparative legal
and historical methods. They have also used the
method of analysis.

The Internet system is not easily subject
to legal regulation, which is understandable
given that it has no owner and develops
according to its own technological features.
Moreover, there are various definitions of the
system from both technological and legal
perspectives. Legislatively, the Internet system
is defined as a public information and
telecommunications  network.  Legislation
defines public communication networks, but
does not provide a clear definition of public

25

information and telecommunication networks.
Information and telecommunication
interactions are based on technological and
software  foundations,  which  include
communication as a fundamental aspect.
Therefore, it is possible, to some extent, to
equate information and telecommunication
networks with communication networks.

The legislation of the Republic of
Kazakhstan does not provide a definition for the
concept of Internet distribution. Therefore, the
meaning of this concept should be inferred from
the explanation of the terms that encompass it,
such as the Internet and the radio broadcasting
system.

The Internet system is not subject to
legal regulation, which is understandable given
that it has no owner and develops according to
its technological characteristics. ~ Although
there are many definitions of the system from
both technological and legal perspectives, there
is no legal definition of the Internet in the
legislation of the Republic of Kazakhstan. In
contrast, the Russian Federation defines the
Internet system as a publicly available
information and telecommunication network

[1].

In his works, Petrovsky S.V. argues
against the notion that the Internet cannot be
owned, stating that it can act as an object of civil
circulation. However, it is important to
recognise that the Internet is not owned by any
one individual or entity [2].

It is important to clarify that we are not
discussing the recognition of a new object in
civil law, but rather the possibility of
considering the Internet as a technical complex
with legal characteristics.

According  to  researcher  V.P.
Talimonchik, the most accurate definition of the
Internet can be given. Considering the important
characteristics for legal regulation, the author
defines the Internet as a complex subject of legal
regulation. It is the integration of various social
relations into a single socio-technical system,
created during the development of the global
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computer network. Its purpose is to implement
mass information and communication [3].

Internet distribution procedures have
been used in the United States for some time.
The legislation of this state broadly covers
various aspects of relations arising in the
process of online use of objects of copyright and
related rights by Internet broadcasting
organizations. The US has a mandatory music
licensing procedure, which is a statutory royalty
payment scheme for the use of copyrighted
musical material. According to Section 115 of
the Copyright Act of 1976, once a song is
recorded and distributed to the public, the
publisher must license the song to anyone who
wishes to record and distribute it, in exchange
for a fee. These fixed license fees are
administered by various organizations and trade
associations and are paid to music publishers. In
addition, the US Digital Millennium Copyright
Act (DMCA) of 1998 supplements US
copyright law with guidelines that consider
modern technological advances in information
copying and distribution. This law permits the
creation of copies of works solely for the
purpose of broadcasting. It recognises digital
broadcasting as a distinct form and permits the
creation of copies for this new digital form of
broadcasting. Additionally, it allows non-
commercial libraries and archives to create
digital copies of broadcasting works for storage
and use within the library only.

The US Satellite Home Improvement
Act of 1999 defines three types of licenses for
broadcasting aeronautical radio signals. One
license applies to cable television systems, and
two apply to satellite airlines. A cable license
permits a cable system to retransmit local and

other radio and television stations to
subscribers.
Regrettably, current domestic

legislation does not allow for such possibilities
as there are no existing norms. Furthermore, the
presence of such norms would enable not only
the digitisation of copyright and related rights
objects of broadcasting organisations, but also
libraries. It would also permit broadcasting
organisations to freely distribute information
over the internet.

For instance, any work created in the
United States since January 1, 1978, is
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automatically protected from the moment of
creation and generally remains protected for the
lifetime of the author plus an additional 70 years
after their death. The protection applies to the
author's works. Avoid subjective evaluations
unless clearly marked as such. The confirmation
cannot be transmitted by any machine or device.

In terms of legal protection for such
objects, our legislation is similar to that of the
US. However, when it comes to regulating the
transfer of intellectual property through network
methods, Kazakhstani legislation lags behind.

However, even though there are no
specific laws governing Internet broadcasting in
the Republic of Kazakhstan, certain norms may
still apply to the relationships that arise during
such broadcasts.

These norms are based on the main
principles of information dissemination as
established in Article 4 of the Law of the
Republic of Kazakhstan 'On Access to
Information’, which require the consideration of
the rights of other subjects [4].

When applying the norms of the
Republic of Kazakhstan, it is important to
consider the unique characteristics of
broadcasting in both the 'real' and ‘virtual'
environments. In the ‘virtual' environment, the
process is directly influenced by other subjects
such as operators of various internet services,
including communication operators, access
operators, content operators, and host operators,
without whom information cannot be
transferred. Unfortunately, the term ‘operator' is
only legally defined in a few Kazakhstani
legislative acts, such as the Law of the Republic
of Kazakhstan N 567 of July 5, 2004, which
defines the operator of the centralized database
of subscriber numbers, and the definition of the
communication operator in '‘On approval of the
rules for the provision of communication
services' by the Ministry of Development and
Investment of the Republic of Kazakhstan
(Order No. 171, February 24, 2015). The
absence of operator types in Kazakhstan, unlike
international legislative practice, poses a
significant problem. This is because the
responsibility imposed on these entities depends
on the type of service operator. In contrast, the
USA and EU countries have established distinct
types of responsibility for each operator type.
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For instance, the European Union
directive on electronic commerce (Directive on
Certain Legal Aspects of Information Society
Services, in particular Electronic Commerce, in
the Internal Market, Jul 17, 2000, 2000/31/EC)
[5] identifies three categories of providers:
content providers, host providers, and access
providers. These categories are determined by
the functions they perform. Therefore, a service
provider that performs several functions, such
as providing access to data on the Internet and
offering content from its own server, can be
classified into multiple categories.

According to the Copyright Law of the
United States of America (1976), US § 512
exempts service providers from liability if they
perform intermediate or temporary storage of
material during transmission, provided that:

1) the transfer of material is initiated by
the service provider;

2) the transfer or storage is carried out
by an automatic technical process without
material selection by the service provider;

3) the service provider did not select the
recipients of the material.

4) The service provider does not store
any copies of the material created during interim
or transitory storage on their server for longer
than necessary for transmission.

5) The material is transferred through
the system or network without any alterations to
its content.

When comparing the legislation of the
Republic of Kazakhstan with that of the USA, it
IS important to note that Article 16 of the Law
'On Information' specifies two key points.

Firstly, the operator must be aware of the
illegality of the information being disseminated
when storing and providing access to it.

Secondly, if the operator provides
information that was originally provided by
another person, any changes or corrections
made to the information must also be done by
the operator.

Furthermore, according to the Copyright
Law of the United States of America of 1976, if
an infringing copy of a work is found and a
notice is sent to the provider, they must
promptly terminate access to the material. The
mechanism for implementing this rule is
initiated by the Online Copyright Infringement
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Liability Limitation Act, a US legislative act
that outlines the guidelines for applying to an
internet service provider. Under this act, a
copyright owner may hold the internet service
provider responsible for copyright
infringement. The act also specifies the
procedure for submitting an application to block
the site in such cases.

Regrettably, Kazakhstani legislation
does not include such a provision. This prevents
internet service providers from engaging in
illegal activities. Therefore, the development of
internet broadcasting currently requires close
attention to the legislation of the Republic of
Kazakhstan.

Therefore, it is essential to establish and
implement standards that enable the elimination
of the consequences of contradictions and gaps
in the normative legal acts concerning the
regulation of relations that arise during the
distribution of the current legislation on the
Internet. This will enable us to participate in
international discussions on legal issues related
to the Internet with a more well-prepared
approach.

Thus, the development of Internet
broadcasting requires close attention to the
legislation of the Republic of Kazakhstan. The
existing provisions of the Civil Code of the
Republic of Kazakhstan, which determine the
legal specifics of ensuring the protection of
rights to objects of copyright and related rights,
do not always adequately regulate relations in
the online environment. For example, from the
point of view of the law, any music performed
"in a place open to the public or in a place where
a significant number of persons not belonging to
the usual family circle are present” is a public
performance.

The right of public performance is an
exclusive right that can only be exercised by the
rightholder. This type of use of a work is
common in all public places - in hotels, cinemas,
on the Internet. Where music is played and a
licence agreement is required, in most cases it is
not.

The consent of the author or right holder
and payment of remuneration to him for placing
a musical work on the network is required on the
basis of Article 964 of the Civil Code of the
Republic of Kazakhstan, which stipulates that
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the author (his legal successor) has the right to
make the work available to the public in such a
way that a person can access the phonogram
from any place and at any time at his own choice
(making it available to the public). The consent
of these persons must be expressed in a simple
written form (contract).

Thus, legality in the case of network
distribution can only be established if there is a
licence agreement, which must be concluded in
simple written form. Failure to comply with the
simple written form requirement renders the
agreement invalid (Article 32 of the Law of the
Republic of Kazakhstan "On Copyright and
Related Rights"). At the same time, the law does
not specify whether a licence concluded via the
Internet is considered to be in simple written
form.

At the same time, it is only possible to
speak of the legality of a transaction carried out
over the Internet if the parties have electronic
digital signatures that are used by agreement
between them.

In addition, it should be noted that the
Law of the Republic of Kazakhstan "On
Copyright and Related Rights™" establishes the
rule of public performance of a phonogram
published for commercial purposes. Thus,
according to Article 39, the public performance
of a phonogram published for commercial
purposes is allowed without the consent of the
phonogram producer, but with the obligatory
payment of remuneration.

However, the legislation does not
answer the question of what rights the user of a
phonogram published on the Internet for non-
commercial purposes has, whether he can
reproduce it publicly, receive remuneration,
transfer it to other persons, use it in the ways
specified in Article 964 of the Civil Code of the
Republic of Kazakhstan. Such relations arise,
for example, when a phonogram is placed on a
website by the right holder.

Therefore, it is necessary to develop and
adopt the Information Code, which would allow
to solve the problem of consolidation of the
existing legislation in this area and to eliminate
the existing contradictions, gaps and
consequences of different methodological
approaches to the development of draft
normative legal acts in this area of relations.
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Ultimately, this would make it possible to enter
the platform of international discussion of legal
problems of the Internet with a better prepared
concept.

It is also necessary to adopt the
following laws "On Types of Operators of
Internet Services" (Providers), with separate
provisions to establish the responsibility of
operators of transmission of information that
can be attributed to the objects of copyright and
neighbouring rights; "On Regulation of
Relations in the Internet"”, which should include
the concept of the Internet, Internet
broadcasting, to disclose the emerging legal
relations in the Internet environment, to define
a set of procedures for placement and use of
information in the Internet.
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